By constitutional interpretation based on the fundamental principle of human dignity as well as on the right to life, it is understood that the Federal Constitution ensures the right to die with dignity. However, there is no federal law regulating that right. Considering the social, juridical and philosophical issues involving dignified death, the normative gap generates legal uncertainty, which is expressed on the fear physicians have of suffering judicial sanctions for practicing orthothanasia. Therefore, this work proposes to analyze the damage liability of the medical doctor who practices orthothanasia. To that point, dignified death was conceptualized in its ethical and juridical comprehension, and then the concepts of dysthanasia, assisted suicide, euthanasia and orthothanasia were defined. It was verified that the physicians who does not practice orthothanasia, whenever elected by the patient as their treatment, perpetrates an illicit action for which they may be held liable. Key words: Damage liability. Ethics, medical. Right to die.
The civil legality of the practice of orthothanasia by physicians regarding the patient's free will Pleading the inadmissibility of the action it was presented a legal opinion demonstrating with primacy the definitions of orthothanasia, euthanasia and dysthanasia concepts; which allowed a better understanding of the resolution's text 2 . Euthanasia is understood as intentionally causing the death of a patient suffering from a terminal illness or affected by an incurable disease, practiced by a third party moved by mercy; dysthanasia, as the artificial prolongation of the degeneracy state 2 practiced by the doctor using extraordinary treatments; and orthothanasia, as the non-intervention in the development of natural death of patients in the terminal phase of life, when death is imminent and inevitable
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. With the adoption of the grounds of that opinion, the magistrate dismissed the Public-interest Civil Action as unfounded.
This work aims to demonstrate that dignified death, as Oliveira well said, reveals dilemmas not only legal, but also religious, social and moral 2 -a fact which tends to blur the lines that distinguish concepts related to life's terminality. Hence arises the need to outline the related terms, which makes it possible to identify the behaviors that differentiate orthothanasia from euthanasia, as an example; this is a highly relevant distinction so that a lawful conduct is not taxed as criminal.
Through a constitutional interpretation based on the fundamental principle of human dignity as well as on the right to life, it is understood that the Federal Constitution ensures, implicitly, the right to die with dignity. However, the Brazilian legal system has no federal law regulating that right. Considering the legal, social, religious, medical and philosophical controversial issues involving dignified death, it shall be said that the normative and regulatory gap generates significant legal uncertainty, which is manifested on the fear of doctors to undergo judicial punishment or sanctions for practicing orthothanasia -even when they know that the practice is, in fact, lawful.
Thus, this study aims to examine, from a civil law perspective, the essential elements concerning the medical responsibility in order to verify whether the conduct of the doctor practicing orthothanasia is subject to damage liability in a legal framework.
Dignified death as a value and as a right
Currently, it has been highlighted the importance of communication and respect for the patient's wills to improve their well-being at the end of life. This paradigm shift emphasizes the health care focus transition from cure to care 3 .
In Brazil, the individual at the end of life knows very little about his own rights to a dignified death and CFM itself recognizes that a terminal patient affected by an incurable disease is often treated with innocuous therapeutic methods to combat the disease, which are able to postpone death at the expense of the patient's life quality, decreasing it
A dignified death must be the result of a conscious and informed decision by the patient. In this scenario, it is up to the physician to respect the will of the patient who chooses to avoid extraordinary treatments -that despite extending the quantity of life, affect its quality. At this point the physician's damage liability for the patient's death is being questioned, particularly the omission characterized as a negligent medical act. Thus, it is worth asking: can the doctor who, following the patient's will, does not perform extraordinary treatments be blamed for his death?
In order to answer this question it is necessary to add the concept of palliative care to the dignified death ethical definition, which aims to provide care to the terminally ill patient, offering him comfort and pain relief. From this ethical understanding of dignified death it is possible to say that this concept enjoys of constitutional protection, placing the law in accordance with the dignified death. This understanding stems from the fact that the Brazilian Federal Constitution (FC) from 1988 -therefore, the infraconstitutional legislation -have been built on the fundamental principles established in its Article 1, which underpins the principle of human dignity.
The civil legality of the practice of orthothanasia by physicians regarding the patient's free will
The Constitution gave to the fundamental principles the condition of foundations of the Republic, making them true supreme values of the legal system. In these terms, the human dignity is a fundamental principle that, as such, cannot be abandoned by the acts of the State and its agents 5 .
For its relevance, the human dignity permeates the legal system interpretation, including the Constitution itself. It is impossible to speak of any other right, including the fundamental rights, in terms that deflate that fundamental principle. Accordingly, the right to life shall be interpreted under the influence of the principle of human dignity, as established by the Federal Constitution in its Article 5, caput: All persons are equal before the law, without any distinction whatsoever, Brazilians and foreigners residing in the country being ensured of inviolability of the right to life, to liberty, to equality, to security and to property, on the following terms 6 . Thus, the legal conformation of dignified death occurs through the protection of the right to life and the fundamental principle of human dignity, because life is a primary source of other legal interests 7 .
In addressing the right to dignified death it is common that this is rejected from the plan, as there is an idea of frontal antagonism against the right to life. It is understood that to safeguard dignified death would automatically mean to impose an affront to life. However, dignified death that is meant to be constitutionally safeguarded is the one that integrates the right to life itself: a natural death.
Death is nothing more than the natural end of life process. This is not an alien phenomenon to life, but intrinsic to it. The right to life, as stated, is not an absolute right; as the constitutional principles, notably the principle of human dignity, permeate the interpretation of all fundamental rights and guarantees. Thus, life protected by the Federal Constitution is a dignified life. Because natural death integrates human life, it is concluded that, while protecting life, the Constituent also protected dignified death, conforming this value into a right. Thus, while there is a right to a dignified life, one can also speak of the right to a dignified death.
Faced with the definition of dignified death ethics and the constitutional interpretation demonstrated, it is possible to conclude that the right to a dignified death is the right to receive, at the end of life, appropriate care for the preservation of the human dignity; what follows, among other consequences, the right to choose the treatment that it deems more beneficial, even if it means not to prolong life through extraordinary treatments.
Concepts related to dignified death
In order to better address the doctor's damage liability, specifically in the case of orthothanasia -natural death care, when it is imminent and inevitable -, it is necessary to define certain concepts relating to life terminality usually confused with each other, which, however, lead to different legal consequences. The debate on dignified death highlights four key behaviors: dysthanasia, assisted suicide, euthanasia and orthothanasia.
Dysthanasia, as a rule, does not involve a patient's conduct. It is a set of medical treatments aimed at extending the survival of terminal patients. Although prolonging patient's life, dysthanasia relegates to a second place patient's quality of life. For this reason it is also known as "therapeutic obstinacy"
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. In fact, there are patients who opt for dysthanasia, but this practice has almost become a standard treatment given to terminal patients who also do no participate in treatment's decision.
Assisted suicide, however, is one of the practices that are aimed at shortening life. Assisted suicide is characterized by the decision of a seriously ill person who chooses to end his/her own life. It is the patient's action himself that causes his death. There is, however, the participation of a third party who assists him in every way, providing material or moral assistance. In Brazil, assisted suicide is considered a crime under the Penal Code (PC), as provided in its Article 122. The assistant conduct will be typical even if the practice has occurred by feelings of compassion, not turning into cause of a penalty reduction, as in the case of euthanasia 8 .
The need to define correctly the behaviors related to terminality stands out when assisted suicide is compared to euthanasia. The element that distinguishes these behaviors (conducts), although subtle, is fundamentally important to the suitability to the correct legal result. The main difference between assisted suicide and euthanasia remains in the person whose action directly causes death. In an assisted suicide it is the patient that causes his own death; the assistant is a mere vehicle for the action. On the other hand, euthanasia, as it will be seen, presupposes that the act that causes the patient to death is fully practiced by a third party, moved by compassion.
The doctrine does not present a unanimous concept of euthanasia: some authors believe that it is only considered euthanasia the death promoted by a physician; others consider the compassion as
The civil legality of the practice of orthothanasia by physicians regarding the patient's free will an element that characterizes euthanasia. Roberto Dias, in a legal study on euthanasia, considers that euthanasia is the acceleration or non-extension of death, motivated by compassion, promoted by a physician upon the patient's express request or presumed will, but always in the patient's best interest, taking into account the patient's understanding of dignity 10 .
Thus, euthanasia is the practice that always takes place by a third party, which, within the meaning of Roberto Dias, will always be a doctor moved by compassion to others. It can occur by act or omission, accelerating the death of an individual affected by serious incurable disease and who wants to put an end at his own suffering. It is exclusively the act or omission of a third party that causes the individual's death.
The doctrine differentiates active and passive euthanasia. Active euthanasia is the act of a third party to put an end at the patient's life, through a commissive conduct -its main example is the administration of lethal drugs.
As for passive euthanasia, however, there are divergent understandings, pointing to different legal consequences. While some scholars, such as Santoro 8 consider that passive euthanasia is characterized by an omission conduct that gives rise to cancellation or interruption of essential treatments to maintaining the patient's life, others, as represented by Diniz 9 , consider that the same concept of passive euthanasia is a synonymous with orthothanasia. The last argument is deviated by distinguishing euthanasia -either passive or active -and orthothanasia as to the cause of death. In euthanasia, it is the action/omission of a third party; in orthothanasia, the disease itself. It is understood that the practice of euthanasia sets a morally relevant value in order to relate the hypothesis of a penalty reduction provided for the crime of murder, as established by the Penal Code in its Article 121, §1:
Simple murder Article 121. To kill someone: Penalty -imprisonment from six to twenty years Event of a penalty reduction §1 If the perpetrator commits the crime driven by significant social or moral value, or in the grip of violent emotion, immediately after the unjust provocation by the victim, the court may reduce the sentence by one sixth to one third
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As it is set that euthanasia is a crime, to better distinguish between concepts it is important to demonstrate what the orthothanasia is. Faced with the reality of the inevitability and imminence of the patient's death, the aggressive treatments are suspended, as they are unable to benefit the patient and bring him pain and suffering at the end of life. The patient -or his/her representative -needs to consent to the measure after receiving clear information about the prognosis and available treatments. After agreement, the patient will receive palliative care.
As a rule, the terminally ill patient has the right to opt for dysthanasia -exceptional treatments that will potentially prolong the lifetime -or orthothanasia. Therefore, as opposed to dysthanasia, orthothanasia would advance death, but if the patient chooses to discard the option of extraordinary treatments and select orthothanasia, death would still occur due to the progression of the disease, at its own pace, not advancing the time of death.
However, the ethics and legality of orthothanasia practice is not limited to advancing or not the terminally ill patient's death, but it is extended to the preservation of the human dignity and the respect for the patient's autonomy and declaration of intent.
Orthothanasia is the humanization of the patient's death process, caring for the individual at the end of life, so that he can find death with comfort and minimum possible suffering, ensuring his dignity
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. Consequently, orthothanasia and passive euthanasia have little in common, since the death of the terminally ill patient is not induced. In orthothanasia death is inevitable and imminent; the treatments innocuous to the reversal of the patient's condition are suspended.
The administration of palliative care removes the theory that there would be failure by health professionals, because the patient is not left alone, on the contrary, he is given every care to ensure his well-being, although the proximity of death. While dysthanasia is a common practice in hospitals, those in favor of orthothanasia argue that medicine must turn to the patient's welfare and to maintaining his dignity, reversing the current status of medical treatment of terminal patients, if this is his firm intention.
Elements of Damage liability
Three elements are required so that it conforms to damage liability: guilt, damage and causal link. The medical liability is generally subjective, i.e., it depends upon proof of professional guilt. The
The civil legality of the practice of orthothanasia by physicians regarding the patient's free will Brazilian Civil Code, in its Article 951, provides three kinds of guilt: negligence, recklessly and malpractice. The omission of the physician with respect to the practice recommended behaviors is considered negligence 14 . So, there will be medical negligence when the professional, knowledgeable of the recommended techniques, ceases to apply them to his patient, acts carelessly or even abandons the patient to his fate, recommending medical discharge or not performing the necessary tests, among various other assumptions.
Recklessness is characterized by a commissive act of the physician who, for whatever reason, does not take appropriate precautions -which he knows -when treating a patient. The care and rules are ignored by the reckless physician to protect the patient from a possible hindrance that could result in failure of the procedure. Therefore, by ignoring these precautions established by practice, the physician assumes the risk of failure.
Finally, the malpractice is the lack of knowledge or technical qualifications by the doctor.
The second element of damage liability is the damage, which results from the subtraction of a legal interest from its holder's patrimony or extra-patrimony rights 15 . Without the damage, even with an illegal conduct, it would be impossible to consider the perpetrator's damage liability. Damage liability lends itself to rectify the situation between the parties -debtor and creditor. If the damage does not exist, there is also no balance to be refunded.
The damage compensation is the damage liability's objective; indemnification only applies if it keeps some degree of correlation with the physician's act of guilt -commissive or omission. Such correlation is the causal link, third element of the damage liability. It is the cause and effect nexus that is established between the physician's act -commissive or omission -and the damage. The causal link is essential for damage liability, because even with an act of guilt by the physician, including an injury to the patient, there will be no chance of compensation if the experienced damage has not elapsed from that act of guilt by the physician, but from a complication of the patient's health condition, for example.
Physician's damage liability for the practice of orthothanasia
When considering the hypothesis of damage liability of a physician who practices orthothanasia, it is necessary to consider in what it consists and what elements are necessary to set it, as its own concept prevents to consolidate the damage liability's elements.
It is stated, with respect to orthothanasia that its essential elements are: imminent and inevitable death, administration of palliative care and patient's informed consent. As to damage liability, its elements are: guilt stricto sensu, damage and causal link.
When practicing orthothanasia the doctor would not be acting with negligence, malpractice or recklessness, as a rule. As it is assumed that to perform orthothanasia the doctor needs to assess the patient's prognosis, worrying about his "quality of death" and autonomy, talk to him about the end of life, possible treatments and manage palliative care.
It would also be impossible to consolidate the causal link between the physician's act and the patient's death, since orthothanasia refers to terminal patients. Thus, because of the disease itself, there is no possibility of reversing the patient's condition. There is, rather, the possibility of prolonging his life, devoid, however, of quality and wellness. In this sense, it is impossible to attribute the event of death to the conduct of the physician who practices orthothanasia, especially because he has not deprived the patient of essential care, on the contrary, he has removed the safe recovery care and managed palliative care 16 . It goes without saying that an unintended and unjustified death creates a both moral and material compensable damage, but it is not in all circumstances that it shall be considered damage. Today, it is possible to extend the end of life the hard way, inducing claims relating to permission to die. There is no violation of any legal provision if the physician, according to the patient's consent, suspends the extraordinary treatments and shall manager palliative care. It is true that the patient's consent is ineffective when traverses on illegal conduct, such as abortion or assisted suicide. However, the orthothanasia practice is legal, as it seeks the welfare of the terminally ill patient, and a declaration of willingness to consent orthothanasia is full effective.
In turn, the doctor who comes to submit a patient to a particular treatment against his will ends up practicing the crime of illegal constraint, unless the patient is at risk of death. In terms of damage liability, The civil legality of the practice of orthothanasia by physicians regarding the patient's free will parallel to the illegal constraint provided by the criminal law, the attitude of the physician who ignores the terminal patient's declaration of will, who into full mental faculties wants to reject extraordinary interventions, characterizes negligence, in our point of view, and the professional may be civilly liable.
Final Considerations
The present study was aimed at analyzing the damage liability of the physician who practices orthothanasia, in order to evaluate whether the medical act consistently as an aid to the terminally ill patient's dignified death would be subject to damage liability in the civil sphere. For this purpose, we worked essentially with doctrinal and jurisprudential survey, but considering that orthothanasia is a theme inserted in several areas, the study demanded literature research that went beyond the civil law, entering sometimes in constitutional and criminal law, and ethics.
Finally, it is concluded that there is no way to civilly liable the physician who practices orthothanasia, as his own concept prevents the conformation of the elements of damage liability. That is, there is no guilt, damage or causal link. There is no guilt, whether in the form of negligence, recklessness or malpractice, because orthothanasia involves implementing palliative care and concern for the terminally ill patient's welfare, thus occurring diligence (attention to the patient's "quality of death"), prudence (affirming the patient's terminality and obtaining his informed consent) and technical knowledge (palliative care, involving different branches of medicine and other extraneous to it).
Nor can one speak of damage as it is not always that death must be understood as damage. Damage is a violation of a legally protected right, that in the case of death, is life itself. However, as noted, death does not necessarily result from human interference -or inaction -; in case of natural death the configuration of damage does not exist. It is, therefore, the cause of death which is the damage, not the death itself. Orthothanasia exists by the patient's consent at the end of life, which configures that the physician has attended to the patient's subjective right to choose his own treatment, with no behaviors that directly cause death. It is therefore a physician ethical behavior and an exercise of the right to autonomy of the patient.
There is no causal link between the physician's act and the patient's death, as orthothanasia only exists in relation to terminally ill patients, i.e., death occurs due to the progression of the disease, as the extraordinary treatments would be managed to prolong the amount of life and palliative care work in improving the quality of life.
Still in the analysis of medical damage liability and orthothanasia, an adjacent conclusion could be reached. When rejecting the declaration of intents of the terminally ill patient who requires the suspension of extraordinary treatments, the physician acts with guilt in the form of negligence resulting in material damage, as he wounds the patient's dignity and autonomy; the physician shall be blamed. Thus, it is understood that the physician who practices orthothanasia cannot be civilly liable for the act itself or the subsequent patient's death. Rather, he acts to ensure the autonomy of the patient aiming to improve the quality of death as much as possible, in a real implementation of the principle of human dignity. 
